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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices
ORDER
This *' day of June 2012, upon consideration of the appes
opening brief and the appellee’s motion to affimamguant to Supreme Court
Rule 25(a), it appears to the Court that:
(1) The defendant-appellant, Jonathan (John) EteFofiled an
appeal from the Superior Court’s February 28, 26der denying his third
motion for postconviction relief pursuant to SuperCourt Criminal Rule

61. The plaintiff-appellee, the State of Delawdras moved to affirm the



Superior Court’s judgment on the ground that itnianifest on the face of
the opening brief that the appeal is without mefitle agree and affirm.

(2) The record before us reflects that, in Sepam#®07, Foster
was found guilty by a Superior Court jury of Bunglan the Second Degree,
Robbery in the Second Degree and Burglary in thedTDegree. He was
sentenced as a habitual offender to 10 years odll\é\wncarceration on the
second degree burglary conviction, to 8 years ateL® on the second
degree robbery conviction and to 18 months at L8yéb be suspended for
18 months at Level Ill probation, on the third degyburglary convictiof.
Foster's convictions were affirmed by this Court dinect appeal. The
denial of Foster’s first postconviction motion waffirmed by this Court.

(3) In this appeal, Foster claims that his trilswiundamentally
flawed because the State could not locate his @dimoking photograph
prior to trial.

(4) Because Foster’'s claim was raised, unsucdbgsiu both his
first and second postconviction motions, he is edocally barred from

raising it in these proceedingsin the absence of any basis for addressing

! Supr. Ct. R. 25(a).

2 Foster's sentence for second degree robbery wersréluced to 7 years at Level V.
3 Foster v. Sate, 961 A.2d 526 (Del. 2008).

* Foster v. Sate, Del. Supr., No. 87, 2010, Holland, J. (Aug. 21@D Foster did not file
an appeal from the Superior Court’s denial of Bisosid postconviction motion.

® Super. Ct. Crim. R. 61(i) (4).



the claim once again in the interest of jusfieee conclude that the Superior
Court properly denied it.

(5) Itis manifest on the face of the opening fotfhat this appeal is
without merit because the issues presented on hppeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,
there was no abuse of discretion.

NOW, THEREFORE, IT IS ORDERED that the State’s iootto
affirm is GRANTED. The judgment of the Superior(@ois AFFIRMED.

BY THE COURT:

/sl Henry duPont Ridgely
Justice

®1d.



